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No. 98-2955
STATE OF W SCONSI N : | N SUPREME COURT

Ame Ai cher, mnor, by her Guardian ad
Litem GCerald LaBarge, Esq. and Kathy
Goel z, not her of Ame Aicher,

Pl aintiffs-Respondents, FILED
V. JUL 12, 2000

W sconsin Patients Conpensation Fund and Cornelia G. Clark
W sconsin Health Care Liability |nsurance K g T U

Pl an,

Def endant s- Appel | ant s,
Primecare Health Pl an, Inc. and Waukesha
County Departnment of Health and Soci al

Servi ces,

Def endant s.

APPEAL from an order of the Circuit Court for Wukesha

County, Janmes R Kieffer, Crcuit Court Judge. Reversed.

11 DAVID T. PRCSSER, J. This case is before the court
on certification by the court of appeals pursuant to Ws. Stat.
§ (Rule) 809.61 (1993-94).' Wsconsin Patients Conpensation Fund

and Wsconsin Health Care Liability Insurance Plan (Insurers)

L' Al references to the Wsconsin Statutes are to the 1993-
94 vol unes unl ess indi cated ot herw se.
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seek review of a decision of the Waukesha County Circuit Court,
Janes R Kieffer, Judge. The circuit court denied the Insurers'
motion for summary judgnent in a mnedical nmalpractice action
filed on behal f of Ame Aicher by her Guardian ad Litem (Aicher).

12 Ai cher alleged that she becane blind in her right eye
as a result of nedical malpractice commtted during her newborn
exam nation on Decenber 10, 1982. Aicher maintains that she did
not discover the condition until Septenber 10, 1993, after she
reached her tenth birthday. Aicher initiated this action in
1996, when she was 13 years ol d.

13 The Insurers filed a notion to dismss and then sought

summary judgment, invoking Ws. Stat. 8§ 893.55(1)(b)? and

2 Wsconsin Stat. § 893.55(1) provides:

Medi cal mal practice; limtation of actions; limtation
of damages; item zation of damages. (1D Except as
provided by subs. (2) and (3), an action to recover
damages for injury arising from any treatnent or
operation performed by, or from any om ssion by, a
person who is a health care provider, regardless of
the theory on which the action is based, shall be
comenced within the later of:

(a) Three years fromthe date of the injury, or

(b) One year from the date the injury was discovered
or, in the exercise of reasonable diligence should
have been di scovered, except that an action may not be
commenced under this paragraph nore than 5 years from
the date of the act or om ssion.
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893.56.° Section 893.55(1)(b) establishes a statute of
[imtations for nedical malpractice actions of one year fromthe
date of discovery of the injury. The provision also operates as
a statute of repose, tolling at five years fromthe date of the
act or om ssion. Section 893.56, another statute of repose,
extends the tinme for mnors to initiate nedical malpractice
claims to the tenth birthday.
14 The circuit court denied the summary judgnment notion

holding that the statutes of repose were unconstitutional as
applied to the factual circunstances of Aicher's case. The

court relied on Estate of Mikos v. Wsconsin Health Care Fund

211 Ws. 2d 41, 564 N.W2d 662 (1997), in which the court's |ead

Section 893.55(1)(a) is not at issue in this case.
Wsconsin Stat. 8 893.55(1) provides that a person nmay file
within the later tine period of either subsection (a) or (b).
The Insurers did not allege that § 893.55(1)(a) precluded
Aicher's claim As explained below, Aicher's injury accrued
when she was six nonths old, and 8§ 893.55(1)(a), read alone,
woul d have tolled when she was three years and six nonths ol d.
Sections 893.55(2) and (3) are not at issue in this case.

3 Wsconsin Stat. § 893.56 states:

Health care providers; mnors actions. Any person
under the age of 18, who is not under disability by
reason of insanity, devel opnent al disability or

i nprisonnment, shall bring an action to recover damages
for injuries to the person arising from any treatnent
or operation perfornmed by, or for any omssion by a
health care provider within the tinme limtation under
s. 893.55 or by the tine that person reaches the age
of 10 years, whichever is later. That action shall be
brought by the parent, guardian or other person having
custody of the mnor within the tinme limt set forth
in this section.
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opinion found Ws. Stat. § 893.55(1)(b) unconstitutional. The
circuit court held that 88 893.55(1)(b) and 893.56 violate
procedural due process and the right to renedy because the
statutes foreclose sonme clains before a plaintiff even has the
opportunity to know that an injury occurred. The court observed
that the statutes gave Aicher zero days to file her action and
t her eby deni ed her an opportunity to be heard in court.

15 The Insurers appealed. The court of appeals certified
two issues to this court: (1) Does the Makos plurality opinion
represent a consensus of the mgjority of the justices that is
binding on the courts of this state? (2) If Ws. Stat.
§ 893.55(1)(b) is considered unconstitutional under Makos, can
the tinme [imtation for the discovery of a nedical malpractice
injury be severed fromthe repose portion of the statute?

16 We do not answer the first question certified by the
court of appeals because our decision today expressly overrules

Makos. W hold that Ws. Stat. 88 893.55(1)(b) and 893.56 are

constitutional for three reasons. First, the statutes do not
violate the right-to-renedy provision  of the Wsconsin
Constitution. Second, 88 893.55(1)(b) and 893.56 do not offend
equal protection because the classification of mnor nedical
mal practice claimants is related rationally to the legitimte
| egi sl ative objectives of reducing health care costs. Third,
the statutes do not violate Aicher's right to procedural due
process because an unaccrued cause of action is not a property
i nterest. Because we sustain the constitutionality of Ws.

Stat. 88 893.55(1)(b) and 893.56, we do not reach the second
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certified question. Accordingly, we hold that 88 893.55(1)(b)
and 893. 56 preclude Aicher's cause of action, and we reverse the
decision of the circuit court.

FACTS

M7 Most of the relevant facts are not in dispute. On
Septenber 10, 1993, when Aicher was three nonths shy of her
el eventh birthday, she underwent a routine eye examnation in
anticipation of her transfer to a new school. The exam nation
reveal ed that she had an untreatable cataract in her right eye
t hat caused pernmanent blindness. The cataract appeared because
a nuscle in her right eye failed to develop properly as a result
of a condition known as "poor red reflex." A physician told
Aicher's nother that if the condition had been treated wthin
six nonths after Aicher's birth, the problem would have been
correctabl e. The parties do not dispute that the condition
resulted in an injury during the first six nonths of Aicher's
life. Aicher is nowblind in her right eye.

18 Aicher was born on Decenber 10, 1982. Dr. Beryl
Harris, who perforned Aicher's newborn examnation, nmade a
notation in her nedical record that she had "poor red reflex on
the right eye." Ai cher contends that Dr. Harris conducted no
followup treatnent for the eye condition, and he never spoke
with Aicher's nother about further testing or treatnent.
Aicher's nother testified at her deposition that Aicher had a
red spot in her eye since birth. Ai cher displayed several
i nstances of unexpl ained clunsiness in her chil dhood. She fell

a few tinmes and split her chin open twce. After these
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incidents, neither the treating doctors nor hospitals suggested
to Aicher's nother that anything was wong with Aicher's vision

There is no evidence that Aicher's nother sought nedical
attention to uncover the cause of these episodes. In addition
Aicher testified that she cheated during some of her eye
exam nations in school by |ooking at the eye chart wth her good
eye when her right eye was being tested. Dr. Harris died on
April 26, 1986, ten years before Aicher sought recovery in this
action.

PROCEDURAL HI STORY

E Aicher initiated this <claim on April 30, 1996
alleging that Dr. Harris commtted mal practice when he perforned
her newborn exam nati on. The Insurers initially filed a notion
to dismiss, arguing that Ws. Stat. 88 893.55 and 893.56 bar
Ai cher's action.

110 Wsconsin Stat. 88 893.55(1)(b) and 893.56 set forth
the statutes of repose at 1issue in this case. Section
893.55(1)(b) provides that a nedical nalpractice claim nust be
filed within one year of the date of discovery of the injury
(the one-year-after-discovery statute of l|imtations), provided
that five years have not passed since the act or om ssion (the

five-year statute of repose).* Section 893.56 extends the filing

* Two types of medical nalpractice claims are exenpted from
these limtations. Wsconsin Stat. 8 893.55(2) provides:

If a health care provider conceals from a patient a
prior act or omssion of the provider which has
resulted in injury to the patient, an action shall be
commenced within one year from the date the patient
di scovers the <concealnent or, in the exercise of
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time for mnors pursuing nedical malpractice clains, allowng
recovery if the mnor initiates the lawsuit before reaching the
age of 10 (the 10-year statute of repose for mnors).

111 The interplay between both statutes of repose operated
to preclude this suit. Under the broader provisions of Ws.
Stat. 8§ 893.56, Aicher would have had to file the malpractice
claim by her tenth birthday, roughly nine nonths before she
clains to have discovered her condition. When governed only by
Ws. Stat. 8§ 893.55(1)(b), Aicher's action tolled when she was
five years old, or just under six years before the discovery.

This time line illustrates the critical dates in this action:
December 10, 1982: Ai cher born.

Decenber 10, 1982: Dr. Harris perfornmed the newborn
exam nati on

June 10, 1982: End of six-nmonth period during which
Ai cher's injury accrued.

June 9, 1985: Tolling dat e for W s. St at .
§ 893.55(1)(a), under  which
plaintiffs file no later than

reasonable diligence, should have discovered the
concealnent or within the tine limtation provided by
sub. (1), whichever is later.

Wsconsin Stat. 8 893.55(3) states:

Wen a foreign object which has no therapeutic or
di agnostic purpose or effect has been left in a
patient's body, an action shall be comenced wthin
one year after the patient is aware or, in the
exerci se of reasonable care, should have been aware of
the presence of the object or wthin the tine
[imtation provided by sub. (1), whichever is later.
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three years from the date of
injury.

Decenber 9, 1987: Tol I'i ng date for W' s. St at .
§ 893.55(1)(b), the five-year
statute of r epose, t hat
precl udes actions br ought
"nore than 5 years from the
date of the act or om ssion."

Decenber 10, 1992: Aicher turns 10 and Ws. Stat.
§ 893. 56, t he ten-year
statute of repose for mnors,
bars her claim

Sept enber 10, 1993: Aicher discovers the injury.

Septenber 9, 1994: |If t he one-year-after-discovery
statute of [imtation set
forth in W s. St at .
8§ 893.55(1)(b) were severable
fromthe 8§ 893.55(1)(b) five-
year statute of repose, this
is tolling date for filing
suit.

April 30, 1996: Ai cher files this action.

112 After the Insurers filed the notion to dismss, this
court decided Mkos, 211 Ws. 2d 41, a case that addressed the
constitutionality of Ws. Stat. 8 893.55(1)(b). The Insurers
sought summary judgnent, mai ntai ning that "the fractured
maj ority" of Makos found & 893.55(1)(b) unconstitutional only as
to the particular facts of that case.

113 The <circuit court, relying on the lead opinion in
Makos, denied the summary judgnent notion. The court held that
88 893.55(1)(b) and 893.56 were unconstitutional when applied to
the unique factual circunstances of Aicher's case. The court

reasoned that the statutes violated procedural due process by
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denying Aicher an opportunity to be heard "because the doors of
the courtroom were closed before she even discovered she was
injured.” The court |ikened Aicher to the claimant in Mkos,
concluding that it was fundanentally unfair to allow the statute
to toll on a claimbefore the plaintiff knew or could have known
about the injury. The circuit court found that granting sunmary
j udgnment was i nappropriate because the case presented a question
of fact for the jury, nanely whether Aicher should have
di scovered her injury before her tenth birthday.?®

114 The circuit court al so hel d t hat W s. St at .
88 893.55(1)(b) and 893.56 were wunconstitutional because they
violated the "right to remedy" clause of art. I, 8 9 of the
W sconsin Constitution, a provision that "guarantees that every
person shall be afforded a renedy for wongs commtted against
his or her person, property or character." Noting that the
right-to-renmedy provision "entitles Wsconsin residents to their
day in court,"” the court concluded that the statutes deprived
Aicher of a remedy for a wong that she did not and could not
di scover.

125 The circuit court declined to address Aicher's
argunent that the two statutes violated her equal protection and

substantive due process rights, because it had found the

° As we explain below in Y 29-30, a minor has an absolute
right to file a nedical malpractice claim before the age of 10
years. Wsconsin Stat. 8§ 893.56, read alone, contains no
di scovery provision
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statutes unconstitutional on the grounds of procedural due
process and the right-to-renedy cl ause.

116 The court of appeals certified the Insurers' appeal to
this court, highlighting the disputed interpretations generated
by Makos. The court suggested that "[t]his appeal 1is the
appropriate case for the Wsconsin Suprene Court to fashion
gui del i nes" about the precedential value of plurality opinions.

In addition, the court of appeals asked this court to address
whether the five-year statute of repose in Ws. St at .
8§ 893.55(1)(b), if wunconstitutional, can be severed from the
one-year-after-di scovery statute of I|imtations for filing a
medi cal mal practice claim

STANDARD OF REVI EW

117 Although this case cones before the court as the
result of a summary judgnent decision, the issue we address
requires us to determne the constitutionality of two statutes.

118 The constitutionality of a statute is a question of

law that we review de novo. Riccitelli v. Broekhuizen, 227
Ws. 2d 100, 119, 595 N W2d 392 (1999). Statutes are
presunptively constitutional. | d. The court indulges every

presunption to sustain the law if at all possible, and if any
doubt exists about a statute's constitutionality, we nust

resolve that doubt in favor of constitutionality. State ex rel

Hanrmerm || Paper Co. v. La Plante, 58 Ws. 2d 32, 46-47, 205

N.W2d 784 (1973).
119 To overcone this strong presunption, the party

challenging a statute's constitutionality nust denonstrate that

10
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the statute is wunconstitutional beyond a reasonable doubt.

State v. Hezzie R, 219 Ws. 2d 848, 863, 580 N.W2d 660 (1998).

It is not sufficient for the challenging party nerely to
establish doubt about a statute's constitutionality, and it is
not enough to establ i sh t hat a statute pr obabl y IS

unconstitutional. Hamerm || Paper Co., 58 Ws. 2d at 46-47.

120 The presunption of statutory constitutionality is the
product of our recognition that the judiciary is not positioned
to nmake the economc, social, and political decisions that fal

within the province of the legislature. See State ex rel.

Carnation MIlk Prods. Co. v. Enery, 178 Ws. 147, 160, 189 N W

564 (1922). The duty of the court is only to determne if the
| egislation clearly and beyond doubt offends a provision of the
state constitution that specifically circunscribes |egislative

action. Hammerm || Paper Co., 58 Ws. 2d at 46-47; Chicago &

NW Ry. Co. v. La Follette, 27 Ws. 2d 505, 521, 135 N.W2d 269

(1965).

21 Under this standard of review, we recognize that

statutes of limtation are policy considerations best suited to
the legislative branch of governnment. See Tontzak v. Bail ey,
218 Ws. 2d 245, 253-54, 578 N W2d 166 (1998). We al so

acknowl edge that the legislature was aware of the policy issues
under pi nning nedical mal practice actions when it enacted these

st at ut es. Mller v. Kretz, 191 Ws. 2d 573, 580, 531 N W2d 93

(Ct. App. 1995) (citation omtted).
BACKGROUND

11
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22 In 1975 the Wsconsin Legislature enacted a series of

statutes governing the procedures for bringing nedical

mal practice actions. Ch. 37, Laws of 1975. These statutes
t arget ed:
[A] sudden increase in the nunber of malpractice
suits, in the size of awards, and in malpractice
i nsurance premuns, and identified several inpending
dangers: i ncreased heal t h care cost s, t he
prescription of el aborate "def ensi ve" medi cal

procedures, the wunavailability of certain hazardous
services and the possibility that physicians would
curtail their practices.

State ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 508, 261

N.W2d 434 (1978). Two years later, the |egislature addressed
nmedi cal mal practice actions brought by mnors. Ch. 390, Laws of
1977. The legislature found that the nunber of suits and
damages arising from nedical nalpractice actions commenced by
m nor claimants had "increased trenendously."” Id. at § 1(a).

These increases led to higher insurance premuns for health care
providers and resulted in higher charges to consuners for health
care services and facilities. Id. at § 1(c). The | egislature
concluded that the interests of mnor children could be
protected adequately by requiring children to initiate nedica
mal practice suits in the sane tinme limtation as adults, "except
in the case of very young children.” Id. at § 1(d). To that
end, the legislature decided that the interests of very young
children could be "fully protected by extending the tine limts

in which actions nmay be brought to age 10." Id. at § 1(e).

12
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These legislative findings supported the passage of what is now

Ws. Stat. § 893.56:°

Health care providers; mnors actions. Any person
under the age of 18, who is not under disability by
reason of insanity, devel opnent al disability or

i nprisonnment, shall bring an action to recover damages
for injuries to the person arising from any treatnent
or operation perfornmed by, or for any omssion by a
health care provider within the tinme limtation under
s. 893.55 or by the tine that person reaches the age
of 10 years, whichever is later. That action shall be
brought by the parent, guardian or other person having
custody of the mnor within the tinme limt set forth
in this section.

123 In 1979 the l|egislature undertook a general revision
of the statutes of |imtations. Ch. 323, Laws of 1979. These
revisions were in part a response to this court's adnonitions to
the legislature that the existing tinme limtation periods for

medi cal mal practice actions were too short. Cl aypool v. Levin,

209 Ws. 2d 284, 292-93, 562 N.W2d 584 (1997).

124 Before the |law took effect, medi cal mal practice
claimants were required to file suit wthin three years of the
injury. Id. At that tine the legislature did not recognize a
"di scovery rule" that otherwi se establishes the tine l[imtation
period for conmmencing an action based on the date on which a
claimant di scovered the injury. After encountering several
cases in which the three-year rule precluded relief before a

plaintiff di scovered the injury, this court urged the

® Wsconsin Stat. § 893.56 originally was enacted as Ws.
Stat. 8§ 893.235 as a result of 1977 Assenbly Bill 705. See Ch.
390, Laws of 1977. Effective July 1, 1980, it was renunbered as
Ws. Stat. § 893.56. See Ch. 323, Laws of 1979.

13
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| egislature to anmend the nedical mal practice statute of

limtations:

W conclude that this is a mtter peculiarly for
| egi sl ative determ nation. Because of the nunerous
cases in which the present three-year requirenment for
commencing an action by a party who is the victim of
medi cal mal practice is too short, we strongly
recommend to the legislature that the basic three-year
statute for negligence actions due to nedical
mal practi ce be anended.

Id. at 292 n.2 (quoting Peterson v. Roloff, 57 Ws. 2d 1, 6, 203

N.W2d 699 (1973), rev'd on other grounds, Hansen v. AH

Robbins, Inc., 113 Ws. 2d 550, 335 N.W2d 578 (1983)).

125 The legislature followed our recommendation and

created Ws. Stat. § 893.55,’ which states, in part:

"As we noted in daypool v. Levin, 209 Ws. 2d 284, 293
n.3, 562 N.W2d 584 (1997):

The drafting record for this law reveals that the
medi cal mal practice section was designed to address
the outcome of "Oson v. St. Croix." See Oson, 55
Ws. 2d 628, 201 N.W2d 63 (1972).

In Ason, the plaintiff alleged that she was given the
wong type of blood in a blood transfusion that she
received in 1962. O son, 55 Ws. 2d at 630. On
Decenber 1, 1966, the plaintiff gave birth to a child
that died seven hours |ater. Id. On Decenber 9,
1969, she delivered a stillborn child. Id. The
plaintiff alleged that the deaths of the children were
the result of negligence by the hospital and that she

did not discover that the wong type of blood had been

given to her wuntil the still birth of the second
chil d. Id. at 630-31. The relevant statute of
[imtations provided that the action nust be brought
within three years of the injury. Id. at 631. Thi s
court first concluded that the alleged injury occurred
at the tine of the blood transfusion. ld. at 632-33.

The court then declined to adopt the discovery and

14
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Medi cal mal practice; limtation of actions; limtation
of damages; item zation of damages. (1D Except as
provided by subs. (2) and (3), an action to recover
damages for injury arising from any treatnent or
operation performed by, or from any om ssion by, a
person who is a health care provider, regardless of
the theory on which the action is based, shall be
comenced within the later of:

(a) Three years fromthe date of the injury, or

(b) One year from the date the injury was discovered
or, in the exercise of reasonable diligence should
have been di scovered, except that an action nmay not be
commenced under this paragraph nore than 5 years from
the date of the act or om ssion.

126 W sconsin Stat. 88 893.55(1) and 893.56 both set forth
statutes of repose. Statutes of repose are different from
statutes of Ilimtations. A statute of I|imtations wusually
establishes the tinmne frame wthin which a claim nust be
initiated after a cause of action actually accrues. A statute
of repose, by contrast, limts the tinme period within which an
action may be brought based on the date of the act or om ssion.

Statutes of repose thus bear no relation to the accrual of a

thus held that suit was barred by the statute of
limtations. 1d. at 633-34.

In so holding this court stated: "Wile, as we
pointed out in MO uskey, there may be nerit to the
di scovery rule, the state of the facts presented
herein is not conducive to nodification of the present
hol dings of this court.” Id. at 633.

The McC uskey case referred to in Ason is MO uskey v. Thranow,
31 Ws. 2d 245, 142 N W2d 787 (1966), another situation in
which the court ruled that an action for nalpractice nust be
started within three years of the negligent act.

15
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cause of action and can toll before an injury is discovered or
even before an injury has occurred.?®

127 Statutes of limtation and statutes of repose
represent legislative policy decisions that dictate when the

courthouse doors close for particular litigants. See Tontzak,

218 Ws. 2d at 253-54. Statutes of limtation, which "are found
and approved in all systens of enlightened jurisprudence,"”
articulate the principle that it is nore just to put the
adversary on notice to defend a claimwthin a specified period
of time than to permt unlimted prosecution of stale clains.

United States v. Kubrick, 444 U S. 111, 117 (1979). Statutes of

limtation pronote fair and pronpt Ilitigation and protect
defendants from stale or fraudulent clainms "brought after
menories have faded or evidence has been lost." Kor kow v.

General Cas. Co. of Wsconsin, 117 Ws. 2d 187, 198, 344 N W 2d

108 (1984) (citation omtted). As our courts recognize,
"Def endants have a constitutional right to rely upon statutes of

limtations to |limt the claim against them" Wstphal v. E.I.

DuPont de Nenours & Co., 192 Ws. 2d 347, 373, 531 N W2d 386

(Ct. App. 1995) (citing Haas v. Sawicki, 20 Ws. 2d 308, 311-12,

121 N.W2d 876 (1963)). Statutes of repose operate simlarly to

8 See Scott A DeVries, Note, Medical Mlpractice Acts'
Statutes of Limtation as They Apply to M nors: Are They
Proper?, 28 Ind. L. Rev. 413, 414-15 (1995); Christopher J.
Tronbetta, Note, The Unconstitutionality of Medical WMl practice
Statutes of Repose: Judi cial Conscience Versus Legislative
WIIl, 34 Vvill. L. Rev. 397, 400-01 (1989); Susan C Randall,
Comment, Due Process Challenges to Statutes of Repose, 40 Sw.
L.J. 997, 1002-03 (1986).

16
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protect both plaintiffs and defendants fromlitigating clains in
which the truth may be obfuscated by death or disappearance of
key w tnesses, |oss of evidence, and faded nenories. Kubri ck
444 U.S. at 117; Tontzak, 218 Ws. 2d at 272.

128 In the nedical nmal practice arena, the interplay anong
the statutes of limtations and statutes of repose established
by Ws. Stat. 88 893.55(1) and 893.56, and the special discovery
provisions of 8§ 893.55(2) and (3), can be perplexing, resulting
in different tolling times depending upon the date of injury,
the nature of the injury, and the age of the child. Exam ned
al one, 8§ 893.55(1) presents two alternative points for
determ ning when a nedi cal mal practice action nust be initiated.

The prospective plaintiff nust choose the later of these two
alternative points as the marker for when to file suit. Section
893.55(1)(a) provides that a nedical nmalpractice claim nust be
filed within three years of the date of injury. Section
893.55(1)(b) extends the deadline for filing to within one year
followng the discovery of injury. This subsection, however,
requires plaintiffs who seek to file wthin one year of
di scovery to initiate their clains no later than five years
after the date of the act or omssion. Under this statute,
soneone injured at birth would be required to commence the
action either: (1) by the age of three, or (2) within one year
after the date of discovery of the injury, but before the age of
five.

129 Wsconsin Stat. § 893.56 overlaps with Ws. Stat.

8§ 893.55(1) to give mnors additional tine in which to initiate

17
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medi cal nmal practice actions. Like Ws. Stat. § 893.55(1),
8§ 893.56 provides the claimant with the benefit of the |atest
tolling date available under the statutory schene. Section
893.56 allows mnors to comrence nedical nalpractice clains
within the period before the child reaches the age of 10 years.
Wen read together wth § 893.55(1), § 893.56 <creates a
situation in which a child injured at birth nmust file at the
| atest of the follow ng dates: (1) by the age of three; (2)
within one year after the date of discovery of the injury, but
before the age of five; or (3) before the child reaches the age
of 10 years. Thus, a mnor pursuing a nedical malpractice cause
of action always has until the age of 10 to file suit, no matter
when the act or om ssion occurred. After the child reaches age
10, the action nust be initiated either within three years of
the date of injury or within one year of discovery, provided
that not nore than five years have passed since the act or
om Sssi on.

130 The nedical malpractice statutes do not automatically
extinguish a mnor's claimwhen the mnor reaches the age of 10.
Whet her a cause of action survives that age depends upon the
date of the act, omission, or injury. A child injured at age 9,
for instance, nmust file within the later of three years (age
12), one year from the date of discovery but not nore than five
years after the date of the act or om ssion (age 14), or before
the child s tenth birthday.

131 Al these limtations are overridden when the two

special situations outlined in Ws. Stat. § 893.55(2) and (3)
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cone into play. These subsections constitute nearly open-ended
di scovery rules for situations in which a health care provider
conceals a prior act or om ssion that has resulted in injury to
the patient and when a non-therapeutic foreign object has been
left in a patient's body.?®

132 Because, by their nature, statutes of repose can
sonetinmes arbitrarily extinguish a prospective plaintiff's cause
of action, they often are the subject of constitutional debate.*°

Al though this court has never addressed the constitutionality
of Ws. Stat. § 893.56, we last examned the constitutionality
of Ws. Stat. § 893.55(1)(b) in Mkos.

133 In Mkos, a patient filed a nedical malpractice
action, alleging that a physician had m sdiagnosed her
met astatic malignant nel anona. The physician exam ned a growh
on the patient's leg and declared that it was not nalignant
Makos, 211 Ws. 2d at 45. Nine years l|later, doctors reexam ned
the gromth and found that it was malignant. Id. The patient
filed a claim approximately 11 nonths and one week after she
recei ved the nel anoma di agnosi s.

134 The conbination of these facts neant that when the

patient initiated her action, the Ws. Stat. 8§ 893.55(1)(b) one-

® Qur brief discussion of these statutory inplications
illustrates how conplicated the interrelation between Ws. Stat.
88 893.55 and 893.56 is. Practitioners should take cautious
note of the potential inpact of these tolling deadlines for
their clients.

9 See generally, Josephine Herring Hicks, Note, The
Constitutionality of Statutes of Repose: Federal i sm Rei gns, 38
Vand. L. Rev. 627 (1985).
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year-after-di scovery statute of l[imtations did not preclude the
action, but the five-year statute of repose acted as a bar
because she sought recovery "nore than 5 years from the date of
the act or omssion,”" nanely nine years after the initial
m sdi agnosi s.

135 The decision in Mkos resulted in four opinions.

Justice Donald W Steinnetz, author of the lead opinion, held
that Ws. Stat. 8 893.55(1)(b), as applied to the particular
facts at hand, violated the plaintiff's constitutional right to
procedural due process and violated the right-to-renedy clause
of art. I, 8 9 of the Wsconsin Constitution. 211 Ws. 2d at
44,

136 Justice WIlliam A Bablitch, joined by Justice Jon P
Wl cox, concurred only in the judgnent and did not join in the
|l ead opinion's rationale. Justice Bablitch found that it was
not necessary to reach the constitutional issues because the
case could be decided by neans of statutory interpretation:
Ws. Stat. 8§ 893.55(1)(b) did not cover the plaintiff's claim
because the statute addresses only "treatnent," not "diagnosis."

Id. at 55-57.

137 Justice N Patrick Crooks concurred separately and
agreed with the | ead opi ni on I nsof ar as W s. St at .
8§ 893.55(1)(b) offended the right-to-renedy clause under art. 1|,
8§ 9 of the Wsconsin Constitution. Justice Crooks did not
address the procedural due process issue. |d. at 59-60.

138 Justice Ann Walsh Bradley, joined by Chief Justice

Shirley S. Abrahanson, dissented. Justice Bradley concluded
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that Ws. Stat. 8§ 893.55(1)(b) properly barred the plaintiff's
action and found that the statute was not wunconstitutional on
any grounds raised by the defendants. 1d. at 68.

39 Justice Janine P. Geske did not participate in Makos.

140 We recognize that this court has not spoken wth
clarity about the constitutionality of statutes of repose and
the right-to-renmedy provision of the Wsconsin Constitution. W
al so acknow edge that there has been considerable discussion
about the precedential effect of Makos. Upon careful
consi deration, we have exam ned Mikos sufficiently to determ ne
that it carries no precedential weight, and we have decided to
overrule it. Qur decision today adopts nuch of Justice
Bradl ey’ s dissent in Mkos.

Rl GHT TO REMEDY

41 Aicher contends that Ws. Stat. 88 893.55(1)(b) and
893.56 are constitutionally infirm because they precluded her
right to seek renedy for a wong. Article I, 8§89 of the

W sconsin Constitution provides:

Every person is entitled to a certain renmedy in the
laws for all injuries, or wongs which he may receive
in his person, property, or character; he ought to
obtain justice freely, and w thout being obligated to
purchase it, conpletely and w thout denial, pronptly
and wi thout delay, conformably to the | aws.

142 Article I, 89 is sonething of a constitutiona
eni gma. Qur decisions trace its origin to Paragraph 40 of the
Magna Carta, which states: "To none will we sell, to none wll
we deny, or delay, right or justice." Vol. | Wsconsin Statutes

1898, Sanborn and Berryman's Annotations at 9. The purpose of
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the clause was explained by Justice Marshall in Christianson v.

Pi oneer Furniture Co., 101 Ws. 343, 347-48, 77 N W 174, 77

N.W 917 (1898).' "[EJvery subject . . . may take his remedy by

1 As Justice Marshall expl ai ned:

That provision is very old. Its history dates back to
the days of Magna Carta. It was designed to prevent a
species of official exactions nade as the price of
delaying or expediting justice. From the | owest
officer to the king hinmself, in the olden tines,
bribes were freely demanded and taken to procure the
benefits of the | aws. They bore no relation whatever
to our system of exactions for expenses of litigation,
called costs, or the charge as a tax on suits, inposed
under |aws which bear equally upon all; but they were
arbitrary exactions sanctioned by the manners of the
times, that went to the personal benefit of the
judicial head or body controlling the execution of the
law, or to servants or officers connected therewth.

It was such abuse, anong others, that the barons of
Engl and forced King John to abolish by granting the

Magna Carta. It contained the follow ng as one of the
guaranteed limtations upon kingly prerogatives: "W\
will not sell the right and justice to anyone, nor
wll we refuse it, or put it off." Says Sir Edward
Coke, "The king, in the judgnment of the law, is ever
present and repeating in all his courts, "Nulli
vendenmus, nulli negabinus, aut differemus rectum vel

justitiam' and therefore every subject, for injury
done him 'in bonis, in terris, vel persona,' by any
other subject, be he ecclesiastical or tenporal
W t hout any exceptions, may take his renedy by the
course of the law and have justice and right for the
injury done to him freely without sale, fully w thout
any denial, and speedily without delay."” So the right
t hus obtained as a concession from soverei gn power has
cone down to us through the <centuries that have
passed, and been preserved in all its integrity in
substantially all state constitutions. They do not
grant the right, but guarantee the preservation of one
t hat existed under the constitution of England.

Christianson v. Pioneer Furniture Co., 101 Ws. 343, 347-48, 77
NW 174, 77 NW 917 (1898).
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the course of the |law and have justice and right for the injury
done to him freely wthout sale, fully wthout any denial, and
speedily w thout delay." Id. at 348. Marshal | asserted that
state constitutional provisions incorporating this principle "do
not grant the right" of remedy but rather preserve renedies that
exi sted at common law. ** Id.

43 It is possible to mne the pronouncenents of Wsconsin
courts for evidence that art. I, 8 9 creates rights, or that it
authorizes courts to fashion rights. In its recent
interpretation of the provision, however, this court has stated

that art. |, 8 9 confers no legal rights. Roberta Jo W v.

Leroy W, 218 Ws. 2d 225, 238, 578 N.W2d 185 (1998); Tontzak,
218 Ws. 2d at 262; Makos, 211 Ws. 2d at 79 (Bradley, J.,
di ssenting); Milder v. Acne-Ceveland Corp., 95 Ws. 2d 173,

189-90, 290 N.W2d 276 (1980). Rather, art. I, 8 9 applies only
when a prospective litigant seeks a renedy for an already

exi sting right. In Makos, Justice Bradley described this right

as a "legislatively recognized right:" "The Ml der court

enphasi zed that its prior Ws. Const. art. |, 8 9 analysis in

Kallas stood for no nore than the proposition that the 'renedy

for wongs' section mght have 'possible application . . . where

a renmedy is sought for a 'legislatively recognized right.""

Makos, 211 Ws. 2d at 79 (Bradley, J., dissenting) (quoting
Mul der, 95 Ws. 2d at 189-90 n. 3). The right-to-renedy clause

2 Article XV, § 13 explicitly recognizes |legislative
authority to alter or suspend common | aw.
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thus preserves the right "to obtain justice on the basis of the
law as it in fact exists.” Milder, 95 Ws. 2d at 189.

144 What is the "law as it in fact exists?" One of the
common-|law rights recognized by the legislature is the right to

bring a nedical malpractice claim Martin v. Richards, 192

Ws. 2d 156, 206-09, 531 N W2d 70 (1995). Bet ween 1975 and
1979, the legislature nodified the terns under which persons can
initiate nedical nmal practice actions. Anmong these changes were
statutes of limtations that were nore restrictive than those
laid out for other tort actions, as well as the statutes of
repose at issue here. These legislative determ nations
circunscribed the renedy for nedical mal practi ce. These
| egi sl ative actions defined how the law in fact exists.

145 Fromtinme to tinme, this court has suggested that art.
I, 8 9 is inconsistent with legislation barring a suit before an
injury actually occurs. Makos, 211 Ws. 2d at 52-54 (lead
opinion); Kallas MIlwork Corp. v. Square D Co., 66 Ws. 2d 382,

393, 225 N.W2d 454 (1975); Rosenthal v. Kurtz, 62 Ws. 2d 1, 8,

213 NW2d 741 (1974). On occasion, this court has argued that
such legislation is unconstitutional. But we find no decision
from this court, not even Rosenthal, squarely invalidating a
statute on this ground. Courts may shudder at the unfairness
visited by statutes of repose, but we generally acknow edge the
policies underlying these |imting statutes. For instance, in
Rosenthal, a case in which this court struck down a statute of
repose because of suspect «classification, the court raised

serious questions about art. I, 8§89, but we admtted: " Sonme
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statute of repose is obviously desirable as a matter of public
policy." 62 Ws. 2d at 11

46 The question of what the statute of limtations or the
statute of repose for a particular action should be is a
fundanental question of public policy. The legislature has
recogni zed the inportance of pronpt litigation of clains and a
need to protect defendants from fraudulent or stale clains.
Statutes of limtations and statutes of repose bring finality to
di sputes, at least in the respect that they close judicial

tribunals to the prosecution of clainms. Pritchard vs. Howell, 1

Ws. 131, [118], [123] (1853). A statute of limtations "takes

the action away altogether. . . . [I]t annihilates the renedy."
Id.

47 Al though art. I, 8 9 "guarantees a suitor a day in [ ]
court," a statute of Ilimtations may preclude a plaintiff's

action, and a defendant may rely on the statutory bar, even if

the plaintiff did not discover the injury. Rod v. Farrell, 96

Ws. 2d 349, 355-56, 291 N.W2d 568 (1980) (per curianm), rev'd
on other grounds, Hansen, 113 Ws. 2d 550; CLL Assoc. V.

Arrowhead Pacific Corp., 174 Ws. 2d 604, 614-15, 497 N.W2d 115

(1993); Halverson v. Tydrich, 156 Ws. 2d 202, 214-16, 456

N.W2d 852 (Ct. App. 1990).

148 This court has worked to soften the effect of these
consistent rulings by recognizing a comon-|law discovery rule
for actions sounding in tort that are not covered by other
statutory discovery rules. Cl aypool, 209 Ws. 2d at 294. I n

Hansen, we held that a statute of limtations begins to run for
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tort claims when the plaintiff discovers the injury. 113
Ws. 2d at 560. In Hansen, however, the court did not disturb
the constitutional holdings of Rod v. Farrell as to art. |, 8§ 9.

CLL Assoc., 174 Ws. 2d at 614 n.4; Hartland-Ri chnond Ins. Vv.

Widt ke, 145 Ws. 2d 682, 694, 429 N.wW2d 496 (C. App. 1988),
rev'd on other grounds, Funk v. Wllin Silo & Equip., Inc., 148

Ws. 2d 59, 435 N.W2d 244 (1989).

149 Last term this court ruled that a woman's right to
pursue a nedical malpractice claim from 1979 was barred because
she failed to file a notice of claim with a governnent entity
wi thin 120 days of the injury-causing event, even though she did
not discover the injury until 1995, nore than 15 years |ater.

Snopek v. Lakeland Med. Cr., 223 Ws. 2d 288, 588 N wW2d 19

(1999). Al t hough our Snopek decision did not exam ne
constitutional I ssues, we applied a fornmer | egi sl ative
determnation that a notice of claim nust be filed wth a
governmental unit as a prerequisite to litigation.

150 W see no distinction between closing the doors to the
courtroom for claimnts when an injury has not been discovered
within a fixed period of time after some act or omssion and
closing the doors to the courtroom for a person whose injury has
not yet occurred within a fixed period of tinme after some act or
om ssi on. The effect of extinguishing a renedy in court is the
same. This court has concluded many tines that the |egislature
may sever a person's claim by a statute of limtations or a
statute of repose when the person has had no possibility of

di scovering the injury¥%when the person has been blaneless in
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every respect. These decisions represent judicial deference to
the stated policy of the |egislature. Protecting the interests
of those who nust defend clains based on old acts or om ssions
is a policy concern that |egislative bodies have weighed for
centuries. Even persons who intentionally commt crimnal
batteries and ot her crimes benefit from these policy

consi der ati ons. John v. State, 96 Ws. 2d 183, 194, 291 N W2d

502 (1980).%
151 The legislature fornulates the statutory I|aw of
W sconsi n, pur suant to constitutional authority. The
| egislature's authority includes the power to define and limt
causes of action and to abrogate common | aw on policy grounds.
52 This court itself has determned that sound public

policy may justify limtations on liability. Rol ph v. EBI Cos.

159 Ws. 2d 518, 464 N.W2d 667 (1991); Coffey v. M |waukee, 74

Ws. 2d 526, 541, 247 N.W2d 132 (1976); Dumer v. St. Mchael's

Hosp., 69 Ws. 2d 766, 774, 233 N W2d 372 (1975); Rieck .
Medical Protective Co., 64 Ws. 2d 514, 517, 219 N W2d 242

3 I'n John v. State, we observed:

The crimnal statutes of limtations serve a nunber of
functions but the primary purpose is to protect the
accused from having to defend hinself against charges
of renote m sconduct. A corollary purpose is to
ensure that crimnal prosecutions wll be based on
evidence that is of recent origin. It also assures
that law enforcenent officials will act pronptly to
investigate and prosecute crimnal activity. Thi s
hel ps to preserve the integrity of the decision-nmaking
process in the trial of crimnal cases.

John v. State, 96 Ws. 2d 183, 194, 291 N. W2d 502 (1980).
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(1974); Hass v. Chicago & NW Ry. Co., 48 Ws. 2d 321, 179

N.W2d 885 (1970). In other words, we ourselves have placed
[imtations on people's rights to recover for personal injury in
order to advance the overall interest of justice. Article I,
8 9 does not enpower this court to substitute its views for
| egi sl ative policy any nore than art. |, 8 9 prevents this court
fromusing sound policy to influence tort |aw.

153 Statutes limting the tinme period for filing actions
hi storically have been policy decisions within the province of

the | egislature. See Tontzak, 218 Ws. 2d at 254. W sconsin

Stat. 8§ 893.55(1)(b) recognizes a right for nedical malpractice
clains only when the plaintiffs seek recovery either wthin
three years of the injury or wthin one year of discovery,
provided that five years have not passed since the act or
om ssi on. Section 893.56 extends the limtation period for
mnors to the age of 10 years. These provisions reflect the
| egislature's view that pronpt litigation ensures fairness to
the parties. A case such as this one, in which the physician
all egedly responsible for the malpractice is deceased and no
| onger able to defend hinself, illustrates precisely the type of
stale claimthat statutes of limtations and statutes of repose
are designed to aneliorate.

154 We remain persuaded that the tinme limtation periods
articulated by statutes of repose inherently are policy
considerations better left to the legislative branch of
gover nnent . Tontzak, 218 Ws. 2d at 254. No right to renedy

resides here because the legislature expressly chose not to
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recognize a right based on a claim discovered nore than five
years after the allegedly negligent act or om ssion or after the
child reaches the age of 10. We cannot preserve a right to

obtain justice where none in fact exists. See Ml der, 95

Ws. 2d at 189-90. Were we to extend a right to renmedy outside
the limts of these recognized rights, we effectively would
eviscerate the ability of the legislature to enact any statute
of repose.
EQUAL PROTECTI ON

55 Having found that Ws. Stat. 88 893.55(1)(b) and
893.56 do not violate the right-to-remedy clause of the
Wsconsin Constitution, we next consider whether the statutes
offend the equal protection provisions of the Wsconsin or
United States Constitutions.' The issue we nust analyze here is
whet her treating mnor nedical malpractice claimants differently

fromother tort clainmants violates equal protection.

4 Article I, § 1 of the Wsconsin Constitution provides:
"Equality; inherent rights. Section 1. Al people are born
equally free and independent, and have certain inherent rights;
anong these are |ife, liberty and the pursuit of happiness; to

secure these rights, governnents are instituted, deriving their
just powers fromthe consent of the governed.™

Arendnent XIV, 8 1 of the United States Constitution
provi des: "No State shall . . . deprive any person of life,
liberty, or property, wthout due process of |law, nor deny to
any person within its jurisdiction the equal protection of the
| aws. "

W apply the sane interpretation to the equal protection
provisions of both the Wsconsin Constitution and the federal
constitution. Tonczak v. Bailey, 218 Ws. 2d 245, 261, 578
N.W2d 166 (1998).
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156 Parties seeking to challenge the constitutionally of a
statute on equal protection grounds nust denonstrate that the
statute treats nmenber s of a simlarly situated cl ass

differently. Tontzak, 218 Ws. 2d at 261 (citing State v. Post,

197 Ws. 2d 279, 318, 541 N.w2d 115 (1995)). Usual ly, this
court wll uphold a statute under equal protection principles if
we find that a rational basis supports the legislative

cl assification. State v. Annala, 168 Ws. 2d 453, 468, 484

N.W2d 138 (1992). We engage in strict scrutiny analysis only
when a statute inpinges on a "fundanental right" or creates a
classification that "operates to the peculiar disadvantage of a
suspect class." Tontzak, 218 Ws. 2d at 261-62 (quoting Annal a,
168 Ws. 2d at 468). Because the rights guaranteed by art. 1,
8 9 are not "fundanental ," we enploy the rational basis test to
exam ne the constitutionality of Ws. Stat. 88 893.55(1)(b) and
893.56.'° 1d. at 262.

157 Under the rational basis test, a statute is
unconstitutional if the legislature applied an irrational or
arbitrary classification when it enacted the provision. Qrernik
v. State, 64 Ws. 2d 6, 18-19, 218 N W2d 734 (1974). The task
of drawing I|ines between different <classifications 1is a
| egislative one in which perfection "is neither possible nor
necessary." Makos, 211 Ws. 2d at 75 (Bradley, J., dissenting)

(quoting Massachusetts Bd. of Retirenent v. Mirgia, 427 U S

1 The parties agree that an equal protection challenge to
Ws. Stat. 88 893.55(1)(b) and 893.56 should be reviewed under
the rational basis test.
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307, 314 (1976)). It is not our role to determ ne the w sdom or
rational e underpinning a particular |egislative pronouncenent.

Tonczak, 218 Ws. 2d at 265 (quoting Sanbs v. Cty of

Brookfield, 97 Ws. 2d 356, 371, 293 N.W2d 504 (1980)). Thi s
court therefore nust sustain a statute unless we find that "it
is "patently arbitrary' and bears no rational relationship to a
legitimate governnment interest."” Tonczak, 218 Ws. 2d at 264

(quoting State v. MMnus, 152 Ws. 2d 113, 131, 447 N.W2d 654

(1989)). Recogni zing that classifications often are inperfect
and can produce inequities, our goal is to determ ne whether a
cl assification schene rational ly advances a | egi sl ative
obj ecti ve. Makos, 211 Ws. 2d at 75 (Bradley, J., dissenting).
In so doing, we are obligated to locate or, in the alternative,
construct a rationale that m ght have influenced the |egislative

determ nation. Tontzak, 218 Ws. 2d at 264.
158 A legislative classification satisfies the rational

basis test if it nmeets five criteri a:

(1D Al | classification|s] must be based upon
substantial distinctions which make one class really
different from anot her.

(2) The classification adopted nust be germane to the
pur pose of the | aw.

(3) The classification nmust not be based upon existing
circunstances only. [It nust not be so constituted as
to preclude addition to the nunbers included within a
cl ass].

(4) To whatever class a law may apply, it must apply
equally to each nenber thereof.
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(5) That the characteristics of each class should be
so far different from those of other classes as to
reasonably suggest at |least the propriety, having
regard to the public good, of substantially different
| egi sl ati on.

ld. at 272-73 (quoting Dane County v. MManus, 55 Ws. 2d 413

423, 198 N w2d 667 (1972)). Ai cher contends that the

classification system established by Ws. Stat. 88 893.55(1)(b)
and 893.56 fails under four of these five factors.
159 The statutory schene governing general nalpractice

actions has survived previous challenges under the five-pronged

criteria. See Mller, 191 Ws. 2d at 582; Strykowski, 81
Ws. 2d at 508-09.%® Qur courts, however, have not explored in
det ai | whet her t he application of medi cal mal practice
l egislation to minors satisfies the rational basis test.?!

60 To overcone the first prong, Aicher must show that
W s. St at . 88 893.55(1)(b) and 893.56 are not Dbased on

substantial distinctions that mke one class different from

16 See also Anmerican Bank & Trust Co. v. Community Hosp.,
683 P.2d 670, 677 n.10 (Cal. 1984) (observing that 23 states and
three federal <circuits have found that nedical malpractice
statutes of repose and limtations are related rationally to the
legitimate | egi sl ative obj ective of controlling medi cal
mal practice insurance costs, and finding that classifications
created by the statutes wthstand equal protection chall enges).

Y The court of appeals addressed an equal protection
challenge by a mnor in Halverson v. Tydrich, 156 Ws. 2d 202

456 N.W2d 852 (Ct. App. 1990). In Halverson, the plaintiff
argued that he was deprived of his claim because his nother
failed to bring the action. ld. at 215. The court of appeals

concluded that the plaintiff's mnority was irrelevant under the
facts of that facts because both the plaintiff and his nother
di scovered the injury after the five-year statute of repose
under Ws. Stat. 8 893.55(1)(b) elapsed. Id. at 215-16
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another. She is unable to do so for three reasons. First, the
distinct nature of the nedical malpractice arena itself sets it
apart fromother forms of litigation. See Makos, 211 Ws. 2d at
75-76 (Bradl ey, J., di ssenti ng). The  Judi ci al Counci |
Commttee's Notes to 8§ 893.55 provide that, "This section has
been created to precisely set out the tinme periods within which
an action to recover damages for nedical malpractice nust be
comenced. " Judicial Council Conmittee Note, 1979, § 893.55,
Stats. Second, both statutes of repose are substantially
distinct fromthe [imtation periods established for other tort
cl ai ns. For instance, the discovery rule adopted in Hanson
applies to certain tort suits but not to nedical malpractice
actions. Third, 8§ 893.56 creates a substantial distinction
between m nor nal practice claimants and adult claimants, giving
mnors up to the age of 10 to initiate a suit, as opposed to a
maxi mum of only five years fromthe date of the act or om ssion
for adults.

161 Affording di fferent t reat ment to chil dren who
generally are less able during their early years to articulate
concerns and protect their interests is not novel. Mor eover,
the legislature found a statistical basis for distinguishing
children fromadults in nmedical nmalpractice actions. As Justice

Bradl ey noted in her Mkos dissent, findings in 1976 indicated

that 98.9 percent of adult nedical nalpractice claimnts and 95
percent of mnor nedical malpractice claimants filed actions
within five years of the alleged act or om ssion. Makos, 211

Ws. 2d at 73 (Bradley, J., dissenting) (citing Staff Paper #10,
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Analysis of Statistical Data and Recent Wsconsin Cases on

Statutes of Limtations, Mlpractice Conmttee, Legislative

Council Staff, Sept. 21, 1976). Allowing mnors additional tine
in which to file clainms conports with these statistics.

62 Under the second prong, Aicher has the burden of
showi ng that the statutes are not germane to the purpose of the
I aw. This is a difficult burden to surnount. Qur courts have
recogni zed that the legislature was cognizant of the policy
i ssues surrounding nedical nmalpractice actions. See e.gQ.,
Mller, 191 Ws. 2d at 580. The legislature designed Ws. Stat.
8 893.55(1)(b) to address a perceived crisis in the health care
field by providing a degree of inmmunity from the otherw se "l ong
tail" of tort liability. Makos, 211 Ws. 2d at 76 (Bradley, J.,
di ssenting).

163 W are able to l|ocate a rationale and purpose
underlying the enactnent of both Ws. Stat. 88 893.55(1)(b) and
893.56 in the legislative history of the provisions. Materi al s
generated in support of the nedical nmalpractice legislation
reveal that the drafters of the statute balanced both the
continuing liability of health care providers and the rising

costs of nmalpractice prem uns. Staff Paper #10, Analysis of

Statistical Data and Recent Wsconsin Cases on Statutes of

Limtation, Mlpractice Commttee, Legislative Council Staff,
Sept. 21, 1976. \Wether the perception of a malpractice crisis
was inflated or illusory nmakes Ilittle difference because the
perceived crisis led the legislature to nmke a policy

determ nati on about the costs of health care. Mor eover, the
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enactnent of Ws. Stat. 8§ 893.55(1)(b), which created a
di scovery rule for nedical malpractice, was in response to this
court's pointed recommendation that a three-year rule based on
injury alone was too short to cover many cl ai ns. Cl aypool , 209
Ws. 2d at 292-93. Wsconsin Stat. 8 893.55(2) and (3) also
created new discovery rules for specific clains.

64 The chapter that created Ws. Stat. 8§ 893.56, the ten-
year statute of repose for mnors, included a |egislative
finding that the "nunber of suits and clains for damages arising

from professional patient care has increased trenendously in the

past sever al years and t he si ze of j udgnent s and
settlenments . . . has I ncreased even nor e substantial ly,
especially in the case of mnors." Ch. 390, Laws of 1977,
8 1(a). The |legislature expressed concern that increasing

judgnments and settlenments in lawsuits brought by and on behalf
of mnors contributed to rising insurance and health care costs.
Id. at 8§ 1(b)-(c). The legislature further stated that "the
interests of mnor children can be adequately and fully
protected by adopting the sanme tinme limt for bringing actions
as applies to adults, except in the case of very young
children,"” and concluded that the interests of very young m nor
children were protected adequately by extending the statute of
repose up to the age of ten years. |d. at § 1(d)-(e).

165 Aicher contends that Ws. Stat. § 893.56 is irrationa
because the legislature articulated no sound reason for
selecting the age of 10 as the limtation period for the statute

of repose for mnors. She correctly notes that Assenbly Bill
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705 first utilized the age of eight and subsequently considered
the ages of 13, 10, and 15 before ultimtely selecting 10.
Ai cher argues that these variations reflect the arbitrariness of
the legislature's choice. Al though the legislative history is
silent about why these choices were made, we nust indul ge every
presunption favoring the validity of the statute. Tontzak, 218
Ws. 2d at 261. W can presune that the several redrafts of the
bill that culmnated with the designation of the age of 10 were
the product of careful |egislative debate and consideration. W
simlarly can presune that at sonme point, the |legislature
determned that the age of 10 best suits the neaning of "very
young children" who require extra protection.?®
166 Legislation nmust be sustained when we can conceive of
any facts upon which the legislation reasonably could be based.
Strykowski, 81 Ws. 2d at 506. Admttedly, different persons
m ght set the age for "very young child" at different stages.
But t he classification schene rational ly advances t he
| egi sl ative purpose of providing extra protection for young
chi | dren. W therefore "disregard the existence of other

met hods of allocation that we, as individuals, perhaps would

8 I'n those states in which the legislature has shortened
the time |limtation periods for mnors, there generally is a
mnimal tolling age allowed for very young children. The ages
vary from age six to age 19. The Anerican Medical Association
"the forenost advocate of reformin this area," recommends that
a mninmumtolling period should run until age six or eight. See
Rob M Alston, Comment, Uah's Statute of Limtation Barring
Mnors from Bringing Medical Mal practice Actions: Ri di ng
Roughshod Over the Rights of Mnors?, 1992 Uah L. Rev. 929,
939-40, 970-71.
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have preferred.” Makos, 211 Ws. 2d at 75 (Bradley, J.,
dissenting) (quoting Schweiker v. WIson, 450 U S 221, 234
(1981)).

67 The allocation here is reasonable. The | egislature
could have concluded that by the age of 10, nost children wll
have been in school for at |east four years. Chil dren, at age
10, will have been observed by teachers, counselors, parents,
and other adults outside their own famlies. They will have

been in contact with the types of children prone to notice

di stingui shing characteristics. Children at this age Ilikely
will have had other contacts with the health care system By
the age of 10 years, they probably wll have developed an
ability to conmunicate their concerns, an ability that will have

advanced markedly fromtheir early chil dhood.

168 Aicher has failed to show that the statutes of repose
are not germane to the purpose of the law. The | egislature took
account of the inportant policy considerations of health care
and insurance costs and nmade a determnation to ensure the
tinmely litigation of malpractice clains. The | egislature also
reckoned with the extra protection very young children m ght
require. Wil e recognizing the harsh results that statutes of
repose sonetines create for potential litigants, we nust uphold
the legislative determnation that public policy 1is Dbest
fulfilled by setting a finite termnation for mnor nedical
mal practice clainms within either five years of the act or

om ssion or the date the m nor reaches the age of 10, whichever
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is later. See Mikos, 211 Ws. 2d at 73-74 (Bradley, J.,
di ssenting).

169 Aicher does not dispute that the statutes neet the
third prong of the rational basis criteria, nanmely that the
classification is not based upon existing circunstances only and
is constituted in a way that does not preclude addition to the
nunbers I ncl uded W t hin a cl ass. W sconsin St at.
88 893.55(1)(b) and 893.56 both allow expansion of the class to
i ncl ude additional m nors.

70 Under the fourth prong, however, Aicher argues that
the classification schene is irrational because it does not
treat mnors equally. In particular, she contends that the
| egislation harns developnentally disabled mnors who require
the nost protection. Ai cher explains that whereas non-
devel opnmental |y disabled m nors have one year from the date of
di scovery to file malpractice actions, limted by a maxi num of
five years from injury or unti | the tenth birthday,
devel opnental ly disabled mnors nust file within the narrower
time limts established for adults.

171 Wsconsin Stat. 8 893.56 has remained unchanged from
July 1, 1980, until the present. It provides in part that, "Any

person under the age of 18, who is not under disability by

reason of insanity, developnental disability or inprisonnent,

shall bring an action . . . within the tinme [imtation under s.
893.55 or by the tine that person reaches the age of 10 years,
whi chever is later" (enphasis added).

172 Until late 1998, Ws. Stat. 8§ 893.16 provided in part:
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Person under disability. (1) |If a person entitled to
bring an action is, at the tinme the cause of action
accrues, either under the age of 18 years, except for
actions against health care providers; or insane, or
inprisoned on a crimnal charge the action nay be
commenced within 2 years after the disability ceases,
except that where the disability is due to insanity or

i nprisonnment, the period of limtation prescribed in
this chapter may not be extended for nore than 5
years.

173 Aicher correctly reads Ws. Stat. 8§ 893.56 to exclude
t he devel opnental |y disabled, and she also correctly notes that
Ws. Stat. § 893.16 does not provide the developnentally
disabled with an extension for filing nedical malpractice
actions. We suspect that this discrepancy is the result of
oversight rather than purposeful discrimnation. It is likely
that the legislature's intent was to extend the period of filing
for persons with devel opmental disabilities, not reduce it.*® |In
any event, Aicher is not developnentally disabled, and she is
not poised to attack the statutes from the perspective of a
class of which she is not a part. Qur courts disfavor statutory
chal l enges that are not based on the plaintiff's actual status
because "constitutional rights are personal and my not be

asserted vicariously." State v. Janssen, 219 Ws. 2d 362, 371,

580 N.W2d 260 (1998) (quoting Broadrick v. Olahoma, 413 U. S.

601, 610 (1973)).

9 1n creating then Ws. Stat. § 893.235, which is now Ws.
Stat. 8§ 893.56, 1977 Assenbly Bill 705 tracked precisely then
Ws. Stat. 8§ 893.33, entitled "Persons under disability," until
the Senate approved a handwitten floor anendnent adding the
phrase "devel opnental disability." Senate Anendnent 2, 1977
A B. 705.
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74 Aicher also nmamintains that the statutes of repose
irrationally <create disparate treatnent between mnors of
different ages because a child injured at the age of two has
nmore tinme in which to file than a child injured when eight. W

"cannot conclude that such a tinme-based classification 1is

irrational, since by their nature, every statute of limtations
and statute of repose nust make such a distinction.”™ Mkos, 211
Ws. 2d at 78 (Bradley, J., dissenting). Were we to accept

Ai cher's challenge on these grounds, we would have to concl ude
that every statute of limtation and every statute of repose is
unconstitutional. Such a result woul d  contradi ct our
traditional view that statutes establishing tinme Ilimtation
periods are policy considerations within the province of the
| egi sl ature. Tonczak, 218 Ws. 2d at 254 (citing Mller, 191
Ws. 2d at 580).

175 Finally, under the fifth prong of the rational basis
test, we find that a need for substantially different
| egislation arises because the class of mnors is reasonably
distinct from other nedical nmalpractice claimnts. The need for
finality is particularly acute in mnor nedical malpractice
actions. In the case of mnors, recollection of an act or
om ssion can fade nore rapidly, the onset of maturity can affect
the nature of a condition, and nedical advances can nodify

whet her a particular condition is treatable.? Mreover, when

20 See Scott A DeVries, Note, Medical Mlpractice Acts'

Statutes of Limtation as They Apply to M nors: Are They
Proper?, 28 Ind. L. Rev. 413, 419 (1995).
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as here, a mnor alleges that the act or om ssion occurred at a

very young age, there is a greater likelihood that the health
care provider, an essential witness to the occurrence, wll be
deceased or retired. | f malpractice carriers were required to

defend such stale clains, there would be a substantial increase
in the cost of health care. These are precisely the types of
results the legislature attenpted to alleviate.

176 We conclude our examnation of the equal protection
question by observing that simlar statutes of repose and
statutes of limtations have withstood challenges in the state
courts of other jurisdictions. These courts hold that under the
rational basis test, a «classification that treats mnors
pursuing nedical nmalpractice actions differently from persons
with clainms for other torts is related rationally to the

legitimate |egislative objective of reducing health care costs
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and mal practice insurance premuns.?’ Significantly, the age at
whi ch other states set the statute of repose often is |ess than
the age of 10 ultimately chosen by our |egislature.

177 We recognize that other courts, like this one, have
not spoken wth one voice as to the constitutionality of

statutes of repose and statutes of limtations. See Corkill .

2l See Estate of MCarthy v. Mntana Second Judicial Dist.
Court, Silverbow County, 994 P.2d 1090, 1095 (Mnt. 1999)
(sustaining statute of repose that requires mnors to file cause
of action by the age of eight for injuries sustained before the
age of four); Plumer v. Gllieson, 692 N E 2d 528 (Mass. App
Ct. 1998) (statute of repose that extinguishes clains of mnor
mal practice claimants at age six fulfills legislative objective
of reducing cost of nedical malpractice insurance); Partin v.
St. Francis Hosp., 694 N E. . 2d 574 (IIl. App. C. 1998) (statute
of repose prohibiting nmedical malpractice lawsuit for injury to
m nor brought nore than eight years after the act or omssion
did not violate mnor's equal protection rights under rationa
basis test); Bonin v. Vannaman, 929 P.2d 754 (Kan. 1996) (eight-
year statute of repose for <clains of persons under |egal
disability does not violate equal protection as it affects
mnors and has a rational basis to goals of aneliorating rapidly
rising costs of nedical nalpractice insurance); Brubaker .
Cavanaugh, 741 F.2d 318 (10th Cr. 1984) (applying Kansas |aw
and holding that statute requiring both mnors and adults to
bring a cause of action within four years after the act or
om ssion does not suffer an equal protection infirmty); Kite v.
Canpbel |, 191 Cal. Rptr. 363, 366-67 (Cal. App. 1983), rev'd on
ot her grounds, 718 P.2d 909 (1986) (statute requiring mnors
under the age of six to file a nedical malpractice action either
within three years or prior to the eighth birthday did not
violate equal protection principles); Reese v. Rankin Fite Mm
Hosp. , 403 So.2d 158 (Al a. 1981) (statute of repose
extinguishing clains of mnors at age of eight for alleged
negligence conmtted before the age of four survived -equal
protection challenge); Rohrabaugh v. Wgoner, 413 N E.2d 891
(Ind. 1980) (statute of Ilimtations requiring mnors to file
medi cal mal practice actions within two years from the date of
the alleged act or om ssion, except that mnors under the full
age of six have until the eighth birthday in which to file, does
not violate equal protection).
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Know es, 955 P.2d 438, 445-47 (Wo. 1998) (Thomas, J.,

concurring); Scott A DeVries, Note, Medical WMlpractice Acts'

Statutes of Limtation as They Apply to M nors: Are They

Proper?, 28 Ind. L. Rev. 413 (1995); Christopher J. Tronbetta,

Not e, The Unconstitutionality of Medical Ml practice Statutes of

Repose: Judi ci al Conscience Versus Legislative WIIl, 34 Vill.

L. Rev. 397 (1989); Josephine Herring Hcks, Note, The

Constitutionality of Statutes of Repose: Federal i sm Rei gns, 38

Vand. L. Rev. 627 (1985). Nonet hel ess, we conclude that the
cases that strike down statutes of repose for mnor claimnts
are distinguishabl e. Those decisions explore the different
| egi sl ative purposes underpinning the statutes, undertake the
equal protection analysis under heightened scrutiny, or strike

down the statutes on other constitutional grounds.??

’2 See Lyons v. Lederle Laboratories, 440 N.w2d 769 (S.D.
1989) (finding that |egislative objective was not reduction in
health care costs but rather desire to reduce the nunber of
mal practice clains initiated by mnor plaintiffs; statute
l[imted malpractice clainms by mnors to general three-year
statute of limtations but allowed child until the age of eight
to seek recovery for injuries that occur before the age of six);
Torres v. County of Los Angeles, 257 Cal. Rptr. 211 (Cal. App.
1989) (finding that a statute of limtations that, for mnors
runs from the date of the alleged act, and for adults runs from
the date of discovery, violates mnors' equal protection);
Strahler v. St. Luke's Hosp., 706 SSW2d 7, 12 n.9 (M. 1986)
(striking down statute that gave mnors until the age of 10 to
commence actions and afterwards, only two years fromthe alleged
mal practi ce. Court applied open courts analysis and expressly
stated that it did not rule on equal protection grounds); Barrio
v. San Manuel Dyv. Hosp., Magma Copper, 692 P.2d 280 (Ariz.
1984) (applying strict scrutiny analysis on the basis of a
statute that creates a "fundanental right" to recover damages
for acts of negligence); Schwan v. Riverside Methodist Hosp.,
452 N E 2d 1337 (Ohio 1983) (finding violation of equal
protection under the rational basis test w thout exam ning the
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178 Tam ng the costs of nedical nmalpractice and ensuring
access to affordable health care are legitimate |egislative
obj ecti ves. We therefore hold that the statutes of repose for
m nor nedical malpractice actions satisfy the rational basis
test because they evince a rational relationship between the
classification schenme and a legitimte governnental objective.
Accordingly, we hold that Ws. Stat. 88 893.55(1)(b) and 893.56
do not violate the equal protection provisions of the Wsconsin
and United States Constitutions.

DUE PROCESS

179 Having concluded that Ws. Stat. 88 893.55(1)(b) and
893.56 withstand an equal protection challenge, we next exan ne
whet her the statutes offend due process principles. Al t hough
the parties do not present direct argunments about this question,
we address it because the circuit court ruled in part on the
basis of procedural due process.

80 The Fourteenth  Anmendnent to the United States
Constitution and art. 1, 8 1 of the Wsconsin Constitution

prohi bit governnment actions that deprive any person of life,

statute's legislative history or rationale and overturning
statute that required mnors over the age of ten to file clains
within one year of the alleged mal practice); Sax v. Votteler,
648 S.W2d 661 (Tex. 1983) (statute allowing mnors until the
age of eight for malpractice commtted before the age of six
vi ol ates open courts provision where Texas |aw dictates that the
right to recover for nedical costs incurred on behalf of a m nor
is a cause of action belonging to the parents); Carson V.
Maurer, 424 A . 2d 825 (N.H 1980) (analyzing statute that
subjected mnors to the sanme two-year limtation period as
adults, court assessed constitutionality of statute on nore
stringent, mddle-tier "fair and substantial" scrutiny).
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liberty, or property w thout due process of law. "In procedural
due process clains, the deprivation by state action of a
constitutionally protected interest in ‘'life, liberty, or
property' IS not in itself unconsti tutional; what IS
unconstitutional is the deprivation of such an interest wthout

due process of law" Casteel v. MCaughtry, 176 Ws. 2d 571,

579, 500 N.w2d 277 (1993). When exam ni ng whether there has
been a violation of procedural due process, this court engages
in a two-step analysis. Id. First, we exam ne whether the
person has established that a constitutionally ©protected

property or liberty interest is at issue. 1d.; Board of Regents

of State Colleges v. Roth, 408 U S. 564, 569 (1972). Second, we

consi der whether the procedures attendant with the deprivation
of the interest were sufficient. Casteel, 176 Ws. 2d at 579.
If we determne that the claimant has not been deprived of a
constitutionally protected interest, we do not reach the second
step of the analysis. See id.

81 In this case the property interest at issue 1is
Ai cher's nedical malpractice claim The constitution does not
create property interests; rather, they are established and
defined "by existing rules or understandings that stem from an
i ndependent source such as state lawrules or understandi ngs
that secure certain benefits and that support clains of

entitlenment to those benefits.” Board of Regents, 408 U S. at

577. A right to due process is not violated sinply because a
statute extinguishes a cause of action before a claimnt

di scovers the injury. CLL Assoc. v. Arrowhead Pacific Corp.,
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174 Ws. 2d 604, 614, 497 N.W2d 115 (1993) (citations omtted).
Rat her, the due process analysis focuses on whether the
clai mant has a vested property interest in the cause of action.
82 In Wsconsin, a cause of action is a vested property
right only if it has accrued. Makos, 211 Ws. 2d at 70

(Bradley, J., dissenting) (citing Hunter v. School D st. of

Gal e-Etrrick-Trenpeal eau, 97 Ws. 2d 435, 445-46, 293 N. W2d 515

(1980)) . In tort clains, a cause of action "accrues" when the
cl ai mant "di scovers" the injury. Hansen, 113 Ws. 2d at 560.

"If a statute of repose has run, no legally recognized cause of
action can accrue and, therefore, no right can vest." Susan C

Randal |, Comment, Due Process Challenges to Statutes of Repose

40 Sw. L.J. 997, 1007 (1986).

83 In this case Aicher's cause of action accrued when she

di scovered her injury, after she had reached her tenth birthday.

At t hat poi nt, the statutes of repose, Ws. St at.
88 893.55(1)(b) and 893.56, had run and conbined to extinguish
her cause of action. The statutes ceased to recognize the
property interest "before it ever becane a property right."
Makos, 211 Ws. 2d at 70-71 (Bradley, J., dissenting).

184 We therefore determne that Aicher has not Dbeen
deprived of a constitutionally protected interest. Having so
found, we do not address the question whether the procedures
attendant with the deprivation of a property interest were
sufficient.

CONCLUSI ON
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185 W find Ws. St at . 88 893.55(1)(b) and 893.56
constitutional, despite the harsh results they vyield in this
case. W hold that 88 893.55(1)(b) and 893.56 do not violate
the right-to-renmedy clause because a prospective clainmnt does
not have a legislative right to pursue a nedical malpractice
action if the injury is discovered after the statutory tine
[imtation period el apses. W conclude that 88 893.55(1)(b) and
893.56 do not offend equal protection principles because the
classifications created by the statutes are rationally based on
legitimate |egislative objectives. W also find that the
statutes did not violate Aicher's right to procedural due
process because an unaccrued cause of action does not constitute
a constitutionally protected property interest. Because we
sustain the constitutionality of Ws. Stat. 88 893.55(1)(b) and
893.56, we do not address whether the one-year-after discovery
statute of limtations can be severed fromthe five-year statute
of repose. We therefore find that 88 893.55(1)(b) and 893.56
bar Aicher's cause of action, and we reverse the decision of the
circuit court.

By the Court.—JFhe order of the circuit court is reversed.

a7
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186 N. PATRI CK CROCOKS, J. (di ssenting). The doors of
the courthouse have again been closed¥%this tinme to children.
The result of the mpjority's decision is to deny children such
as Amre Aicher the opportunity to have their day in court. This
result is untenable. I conclude that the statutes at issue are
unconstitutional as applied to the facts of this case.
Accordingly, | would affirmthe circuit court's decision.

187 Wsconsin Stat. 8§ 893.55(1)(b) is, in part, a statute
of repose that extends the deadline for filing a nedical
mal practice action to one year from the date of the injury's
di scovery, but no later than five years after the date of the
act or om ssion. Wsconsin Stat. 8§ 893.56 is a statute of
repose extending the tinme for mnors to initiate a nedical
mal practice claim until they are 10 years old. The mgjority
holds that these two statutes are constitutional because they do
not violate the right-to-renedy provision of Ws. Const. art. |
8 9. Majority op. at 6. The mgjority also concludes that the
statutes do not violate equal protection or procedural due
process. Id. | disagree with the mpjority's conclusion that
the statutes are constitutional under art. 1, 8§ 9.

188 In Estate of WMikos v. Wsconsin Masons Health Care

Fund, 211 Ws. 2d 41, 67, 564 N.W2d 662 (1997) (Crooks, J.,
concurring), a case presenting an alnost identical situation, |
suggested three oprinciples that | believe a court should
consi der when deciding if a person has been denied the right to

a renmedy, contrary to Ws. Const. art. |, § O:
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(1) whether the legislature nodified, reduced, or
elimnated a post-constitutional cause of action
created by the legislature itself; (2) whether the
| egi slature nodified, reduced, or elimnated a conmon
law or pre-constitutional statutory cause of action
and provided a reasonable alternative; and (3)
whet her, if the legislature did not provide a
reasonable alternative, it has established that an
overpowering public necessity for the abolishnent of
such right exists, and that no reasonable alternative
exi sts.

| concluded in Mkos that under these principles, and taking

into consideration "the wunique nature of nedical nmalpractice
actions," 8 893.55(1)(b) violated art. 1, 8§ 9. Id. Cheryl
Makos, the plaintiff in that case, filed her nedical malpractice
action within § 893.55(1)(b)'s one-year discovery rule, but
after the expiration of the five-year statute of repose in
8 893.55(1)(b). Id. at 45. | joined in the lead opinion's
conclusion that the statute, as applied in the Mkos case,

violated the right-to-renedy provision in art. |, § 9. Makos

did not discover her injury, nor could she have done so, unti

after the statute of repose had run. Id. at 59. The right to
bring a nedical nmalpractice claim was present at comon | aw.

The legislature, therefore, could not freely elimnate the right
to bring such a claim 1d. at 64. Further, the legislature did
not provide a reasonable alternative, but conpletely barred her
froma renmedy. 1d. at 65. Finally, because the |egislature had
al ready addressed the "nedical malpractice crisis”" of the 1970s
with the enactnent of Ws. Stat. ch. 655, there was no need to
elimnate Makos' right to renmedy through 8§ 893.55(1)(b). 1d. |

"concl uded that there are circunstances under which the
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| egi slature cannot elimnate a plaintiff's right to bring a
cause of action pursuant to a statute of repose wthout

violating Ws. Const. art. |, 8 9." Tonctzak v. Bailey, 218 Ws.

2d 245, 282, 578 N wW2d 166 (1998) (Crooks, J., concurring)
(citing Makos).

189 Oher jurisdictions have examned this issue and
concluded that the harm to children outweighs any |egislative
interest in reining in economc and social costs associated with
medi cal mal practi ce. The M ssouri Supreme Court invalidated a
statute requiring plaintiffs in nedical nmalpractice cases to
bring a claim wthin tw years of the injury, unless the
plaintiff was less than 10 vyears old, in which case the
plaintiff had until his or her twelfth birthday to bring a
claim Strahler v. St. Luke's Hosp., 706 SSwW2d 7, 8 (M. 1986)

(citing 8 516.105, RSMv 1978)). The M ssouri court found that

the statute violated M. Const. art. 1, 8 14, which is an
anal ogous provision to Ws. Const. art. |, § 9.1 The court
explained that putting such limtations on the ability of

children to bring clains "plainly ignores the disabilities and
limtations that childhood, famlial relationships, and our
| egal system place upon a mnor of tender years¥%who has little
i f any understanding of the conplexities of our |egal system™

ld. at 10. Faced with a simlar statutory provision and state

! Mssouri Const. art. |, § 14 states "that the courts of
justice shall be open to every person, and certain renedy
afforded for every injury to person . . . ." Strahler v. St.

Luke's Hosp., 706 S.w2d 7, 8-9 (M. 1986).
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constitution, the Texas Suprene Court also concluded that the
l[imtations period violated the Texas Constitution's right to

redress provision. Sax v. Votteler, 648 S.W2d 661, 667 (Tex.

1983).

90 In this case Aicher did not discover her eye condition
until after her tenth birthday, and did not file a claimthrough
her guardian ad litem until she was 13, after the tinme periods
in Ws. Stat. 8§ 893.55(1)(b) and Ws. Stat. § 893.56 had
expi red. For the sanme reasons as | found the application of
Ws. Stat. 8§ 893.55(1)(b) to be unconstitutional in Mkos, |
find the application of the statutes to be wunconstitutional
her e. The statutes are wunconstitutional as applied to Anme
Ai cher Dbecause the tinme for filing an action on her behalf
expired before she even discovered her injury. The courthouse

door has been closed to her conpletely, and she has been denied

her right to a remedy in violation of art. |, § 9.
191 | also address the nmpjority's summary concl usion that
Makos carries no precedential weight, and the mjority's

subsequent reliance on the Makos dissent.? Mijority op. at Y40.
This court has already adopted the United State Suprene Court's
treatment of plurality opinions in applying the holdings of that

Court. Lounge Managenent v. Town of Trenton, 219 Ws. 2d 13,

21 further note the nmmjority's inconsistency in finding
that the Mkos decision has no precedential value, and then
repeatedly seeming to refer to the Makos di ssent as precedent.

One wonders why the mmjority finds it necessary to overrule
Makos if indeed it has no precedential value. Majority op. at

140.
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21-22, 580 N.W2d 156 (1998). In a plurality "'the holding of
the Court may be viewed as that position taken by those Menbers
who concurred in the judgnents on the narrowest grounds.'" Id.

(quoting Gregg v. GCeorgia, 428 U S 153, 169 n.15 [] (1976)

(opinion of Stewart, Powell, and Stevens, JJ.)). See also Mrks

v. United States, 430 U S. 188, 193 (1977). This court should

apply the plurality decision in Makos to this case and should
continue to acknow edge its precedential weight.

192 In sum | would apply the three-part test | discussed
in Makos and reiterated in Tonczak to the facts of this case and
hold that the statutes of repose involved388 893.55(1)(b) and
893. 56%are unconstitutional as applied to Ame Aicher. To do
otherwi se closes the door of the courthouse to young children
such as Anme Aicher and denies them the right to a renedy in
violation of Ws. Const. art. |, 8 09. For these reasons, |
respectfully dissent.

193 | am authorized to state that Justice WLLIAM A
BABLI TCH joins this dissent.
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